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member who was in proceedings before 
the Immigration Court or the Board, 
and those proceedings were closed or 
continued pursuant to the ABC settle-
ment agreement: 

(1) Suspension of deportation or asylum 
granted. If an asylum officer grants 
asylum or suspension of deportation, 
the previous proceedings before the Im-
migration Court or Board shall be ter-
minated as a matter of law on the date 
relief is granted. 

(2) Asylum denied and application for 
suspension of deportation not approved. 
If an asylum officer denies asylum and 
does not grant the applicant suspen-
sion of deportation, the Service shall 
move to recalendar proceedings before 
the Immigration Court or resume pro-
ceedings before the Board, whichever is 
appropriate. The Service shall refer to 
the Immigration Court or the Board 
the application for suspension of depor-
tation. In the case where jurisdiction 
rests with the Board, an application for 
suspension of deportation that is re-
ferred to the Board will be remanded to 
the Immigration Court for adjudica-
tion. 

(g) Special provisions for dependents 
whose proceedings before EOIR were ad-
ministratively closed or continued. If an 
asylum officer grants suspension of de-
portation or special rule cancellation 
of removal to an applicant described in 
§ 240.61(a)(4) or (a)(5), whose proceedings 
before EOIR were administratively 
closed or continued, those proceedings 
shall terminate as of the date the relief 
is granted. If suspension of deportation 
or special rule cancellation of removal 
is not granted, the Service shall move 
to recalendar proceedings before the 
Immigration Court or resume pro-
ceedings before the Board, whichever is 
appropriate. The Service shall refer to 
the Immigration Court or the Board 
the application for suspension of depor-
tation or special rule cancellation of 
removal. In the case where jurisdiction 
rests with the Board, an application for 
suspension of deportation or special 
rule cancellation of removal that is re-
ferred to the Board will be remanded to 
the Immigration Court for adjudica-
tion. 

(h) Special provisions for applicants 
who depart the United States and return 

under a grant of advance parole while in 
deportation proceedings. Notwith-
standing paragraphs (f) and (g) of this 
section, for purposes of adjudicating an 
application for suspension of deporta-
tion or special rule cancellation of re-
moval under this subpart, if an appli-
cant departs and returns to the United 
States pursuant to a grant of advance 
parole while in deportation pro-
ceedings, including deportation pro-
ceedings administratively closed or 
continued pursuant to the ABC settle-
ment agreement, the deportation pro-
ceedings will be considered terminated 
as of the date of applicant’s departure 
from the United States. A decision on 
the NACARA application shall be 
issued in accordance with paragraph 
(a), and paragraphs (c) through (e) of 
this section.

PART 241—APPREHENSION AND 
DETENTION OF ALIENS ORDERED 
REMOVED

Subpart A—Post-hearing Detention and 
Removal

Sec.
241.1 Final order of removal. 
241.2 Warrant of removal. 
241.3 Detention of aliens during removal pe-

riod. 
241.4 Continued detention of inadmissible, 

criminal, and other aliens beyond the re-
moval period. 

241.5 Conditions of release after removal pe-
riod. 

241.6 Administrative stay of removal. 
241.7 Self-removal. 
241.8 Reinstatement of removal orders. 
241.9 Notice to transportation line of alien’s 

removal. 
241.10 Special care and attention of remov-

able aliens. 
241.11 Detention and removal of stowaways. 
241.12 Nonapplication of costs of detention 

and maintenance. 
241.13 Determination of whether there is a 

significant likelihood of removing a de-
tained alien in the reasonably foresee-
able future. 

241.14 Continued detention of removable 
aliens on account of special cir-
cumstances. 

241.15 Information regarding detainees. 
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241.16–241.19 [Reserved]

Subpart B—Deportation of Excluded Aliens 
(for Hearings Commenced Prior to 
April 1, 1997)

241.20 Proceedings commenced prior to 
April 1, 1997. 

241.21 Stay of deportation of excluded alien. 
241.22 Notice to surrender for deportation. 
241.23 Cost of maintenance not assessed. 
241.24 Notice to transportation line of 

alien’s exclusion. 
241.25 Deportation. 
241.26–241.29 [Reserved]

Subpart C—Deportation of Aliens in the 
United States (for Hearings Com-
menced Prior to April 1, 1997)

241.30 Proceedings commenced prior to 
April 1, 1997. 

241.31 Final order of deportation. 
241.32 Warrant of deportation. 
241.33 Expulsion.

AUTHORITY: 5 U.S.C. 301, 552, 552a; 8 U.S.C. 
1103, 1182, 1223, 1224, 1225, 1226, 1227, 1231, 1251, 
1253, 1255, 1330, 1362; 18 U.S.C. 4002, 4013(c)(4); 
8 CFR part 2.

SOURCE: 62 FR 10378, Mar. 6, 1997, unless 
otherwise noted.

Subpart A—Post-hearing 
Detention and Removal

§ 241.1 Final order of removal. 
An order of removal made by the im-

migration judge at the conclusion of 
proceedings under section 240 of the 
Act shall become final: 

(a) Upon dismissal of an appeal by 
the Board of Immigration Appeals; 

(b) Upon waiver of appeal by the re-
spondent; 

(c) Upon expiration of the time allot-
ted for an appeal if the respondent does 
not file an appeal within that time; 

(d) If certified to the Board or Attor-
ney General, upon the date of the sub-
sequent decision ordering removal; 

(e) If an immigration judge orders an 
alien removed in the alien’s absence, 
immediately upon entry of such order; 
or 

(f) If an immigration judge issues an 
alternate order of removal in connec-
tion with a grant of voluntary depar-
ture, upon overstay of the voluntary 
departure period except where the re-
spondent has filed a timely appeal with 

the Board. In such a case, the order 
shall become final upon an order of re-
moval by the Board or the Attorney 
General, or upon overstay of any vol-
untary departure period granted or re-
instated by the Board or the Attorney 
General.

§ 241.2 Warrant of removal. 

(a) Issuance of a warrant of removal. A 
Form I–205, Warrant of Removal, based 
upon the final administrative removal 
order in the alien’s case shall be issued 
by a district director, the Deputy Exec-
utive Associate Commissioner for De-
tention and Removal, or the Director 
of the Office of Juvenile Affairs. The 
district director, the Deputy Executive 
Associate Commissioner for Detention 
and Removal, or the Director of the Of-
fice of Juvenile Affairs, shall exercise 
the authority contained in section 241 
of the Act to determine at whose ex-
pense the alien shall be removed and 
whether his or her mental or physical 
condition requires personal care and 
attention en route to his or her des-
tination. 

(b) Execution of the warrant of removal. 
Any officer authorized by § 287.5(e) of 
this chapter to execute administrative 
warrants of arrest may execute a war-
rant of removal. 

[62 FR 10378, Mar. 6, 1997, as amended at 67 
FR 39258, June 7, 2002]

§ 241.3 Detention of aliens during re-
moval period. 

(a) Assumption of custody. Once the re-
moval period defined in section 
241(a)(1) of the Act begins, an alien in 
the United States will be taken into 
custody pursuant to the warrant of re-
moval. 

(b) Cancellation of bond. Any bond 
previously posted will be canceled un-
less it has been breached or is subject 
to being breached. 

(c) Judicial stays. The filing of (or in-
tention to file) a petition or action in 
a Federal court seeking review of the 
issuance or execution of an order of re-
moval shall not delay execution of the 
Warrant of Removal except upon an af-
firmative order of the court.
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§ 241.4 Continued detention of inad-
missible, criminal, and other aliens 
beyond the removal period. 

(a) Scope. The authority to continue 
an alien in custody or grant release or 
parole under sections 241(a)(6) and 
212(d)(5)(A) of the Act shall be exer-
cised by the Commissioner or Deputy 
Commissioner, as follows: Except as 
otherwise directed by the Commis-
sioner or his or her designee, the Exec-
utive Associate Commissioner for Field 
Operations (Executive Associate Com-
missioner), the Deputy Executive Asso-
ciate Commissioner for Detention and 
Removal, the Director of the Detention 
and Removal Field Office or the dis-
trict director may continue an alien in 
custody beyond the removal period de-
scribed in section 241(a)(1) of the Act 
pursuant to the procedures described in 
this section. Except as provided for in 
paragraph (b)(2) of this section, the 
provisions of this section apply to the 
custody determinations for the fol-
lowing group of aliens: 

(1) An alien ordered removed who is 
inadmissible under section 212 of the 
Act, including an excludable alien con-
victed of one or more aggravated fel-
ony offenses and subject to the provi-
sions of section 501(b) of the Immigra-
tion Act of 1990, Public Law 101–649, 104 
Stat. 4978, 5048 (codified at 8 U.S.C. 
1226(e)(1) through (e)(3)(1994)); 

(2) An alien ordered removed who is 
removable under section 237(a)(1)(C) of 
the Act; 

(3) An alien ordered removed who is 
removable under sections 237(a)(2) or 
237(a)(4) of the Act, including deport-
able criminal aliens whose cases are 
governed by former section 242 of the 
Act prior to amendment by the Illegal 
Immigration Reform and Immigrant 
Responsibility Act of 1996, Div. C of 
Public Law 104–208, 110 Stat. 3009–546; 
and 

(4) An alien ordered removed who the 
decision-maker determines is unlikely 
to comply with the removal order or is 
a risk to the community. 

(b) Applicability to particular aliens—
(1) Motions to reopen. An alien who has 
filed a motion to reopen immigration 
proceedings for consideration of relief 
from removal, including withholding or 
deferral of removal pursuant to 8 CFR 
208.16 or 208.17, shall remain subject to 

the provisions of this section unless 
the motion to reopen is granted. Sec-
tion 236 of the Act and 8 CFR 236.1 gov-
ern custody determinations for aliens 
who are in pending immigration pro-
ceedings before the Executive Office for 
Immigration Review. 

(2) Parole for certain Cuban nationals. 
The review procedures in this section 
do not apply to any inadmissible 
Mariel Cuban who is being detained by 
the Service pending an exclusion or re-
moval proceeding, or following entry of 
a final exclusion or pending his or her 
return to Cuba or removal to another 
country. Instead, the determination 
whether to release on parole, or to re-
voke such parole, or to detain, shall in 
the case of a Mariel Cuban be governed 
by the procedures in 8 CFR 212.12. 

(3) Individuals granted withholding or 
deferral of removal. Aliens granted with-
holding of removal under section 
241(b)(3) of the Act or withholding or 
deferral of removal under the Conven-
tion Against Torture who are other-
wise subject to detention are subject to 
the provisions of this part 241. Individ-
uals subject to a termination of defer-
ral hearing under 8 CFR 208.17(d) re-
main subject to the provisions of this 
part 241 throughout the termination 
process. 

(4) Service determination under 8 CFR 
241.13. The custody review procedures 
in this section do not apply after the 
Service has made a determination, pur-
suant to the procedures provided in 8 
CFR 241.13, that there is no significant 
likelihood that an alien under a final 
order of removal can be removed in the 
reasonably foreseeable future. How-
ever, if the Service subsequently deter-
mines, because of a change of cir-
cumstances, that there is a significant 
likelihood that the alien may be re-
moved in the reasonably foreseeable fu-
ture to the country to which the alien 
was ordered removed or to a third 
country, the alien shall again be sub-
ject to the custody review procedures 
under this section. 

(c) Delegation of authority. The Attor-
ney General’s statutory authority to 
make custody determinations under 
sections 241(a)(6) and 212(d)(5)(A) of the 
Act when there is a final order of re-
moval is delegated as follows: 
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(1) District Directors and Directors of 
Detention and Removal Field Offices. The 
initial custody determination de-
scribed in paragraph (h) of this section 
and any further custody determination 
concluded in the 3 month period imme-
diately following the expiration of the 
90-day removal period, subject to the 
provisions of paragraph (c)(2) of this 
section, will be made by the district di-
rector or the Director of the Detention 
and Removal Field Office having juris-
diction over the alien. The district di-
rector or the Director of the Detention 
and Removal Field Office shall main-
tain appropriate files respecting each 
detained alien reviewed for possible re-
lease, and shall have authority to de-
termine the order in which the cases 
shall be reviewed, and to coordinate ac-
tivities associated with these reviews 
in his or her respective jurisdictional 
area. 

(2) Headquarters Post-Order Detention 
Unit (HQPDU). For any alien the dis-
trict director refers for further review 
after the removal period, or any alien 
who has not been released or removed 
by the expiration of the three-month 
period after the review, all further cus-
tody determinations will be made by 
the Executive Associate Commissioner, 
acting through the HQPDU. 

(3) The HQPDU review plan. The Exec-
utive Associate Commissioner shall ap-
point a Director of the HQPDU. The Di-
rector of the HQPDU shall have au-
thority to establish and maintain ap-
propriate files respecting each detained 
alien to be reviewed for possible re-
lease, to determine the order in which 
the cases shall be reviewed, and to co-
ordinate activities associated with 
these reviews. 

(4) Additional delegation of authority. 
All references to the Executive Asso-
ciate Commissioner, the Director of 
the Detention and Removal Field Of-
fice, and the district director in this 
section shall be deemed to include any 
person or persons (including a com-
mittee) designated in writing by the 
Executive Associate Commissioner, the 
Director of the Detention and Removal 
Field Office, or the district director to 
exercise powers under this section. 

(d) Custody determinations. A copy of 
any decision by the district director, 
Director of the Detention and Removal 

Field Office, or Executive Associate 
Commissioner to release or to detain 
an alien shall be provided to the de-
tained alien. A decision to retain cus-
tody shall briefly set forth the reasons 
for the continued detention. A decision 
to release may contain such special 
conditions as are considered appro-
priate in the opinion of the Service. 
Notwithstanding any other provisions 
of this section, there is no appeal from 
the district director’s or the Executive 
Associate Commissioner’s decision. 

(1) Showing by the alien. The district 
director, Director of the Detention and 
Removal Field Office, or Executive As-
sociate Commissioner may release an 
alien if the alien demonstrates to the 
satisfaction of the Attorney General or 
her designee that his or her release will 
not pose a danger to the community or 
to the safety of other persons or to 
property or a significant risk of flight 
pending such alien’s removal from the 
United States. The district director, 
Director of the Detention and Removal 
Field Office, or Executive Associate 
Commissioner may also, in accordance 
with the procedures and consideration 
of the factors set forth in this section, 
continue in custody any alien described 
in paragraphs (a) and (b)(1) of this sec-
tion. 

(2) Service of decision and other docu-
ments. All notices, decisions, or other 
documents in connection with the cus-
tody reviews conducted under this sec-
tion by the district director, Director 
of the Detention and Removal Field Of-
fice, or Executive Associate Commis-
sioner shall be served on the alien, in 
accordance with 8 CFR 103.5a, by the 
Service district office having jurisdic-
tion over the alien. Release docu-
mentation (including employment au-
thorization if appropriate) shall be 
issued by the district office having ju-
risdiction over the alien in accordance 
with the custody determination made 
by the district director or by the Exec-
utive Associate Commissioner. Copies 
of all such documents will be retained 
in the alien’s record and forwarded to 
the HQPDU. 

(3) Alien’s representative. The alien’s 
representative is required to complete 
Form G–28, Notice of Entry of Appear-
ance as Attorney or Representative, at 
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the time of the interview or prior to re-
viewing the detainee’s records. The 
Service will forward by regular mail a 
copy of any notice or decision that is 
being served on the alien only to the 
attorney or representative of record. 
The alien remains responsible for noti-
fication to any other individual pro-
viding assistance to him or her. 

(e) Criteria for release. Before making 
any recommendation or decision to re-
lease a detainee, a majority of the Re-
view Panel members, or the Director of 
the HQPDU in the case of a record re-
view, must conclude that: 

(1) Travel documents for the alien are 
not available or, in the opinion of the 
Service, immediate removal, while 
proper, is otherwise not practicable or 
not in the public interest; 

(2) The detainee is presently a non-
violent person; 

(3) The detainee is likely to remain 
nonviolent if released; 

(4) The detainee is not likely to pose 
a threat to the community following 
release; 

(5) The detainee is not likely to vio-
late the conditions of release; and 

(6) The detainee does not pose a sig-
nificant flight risk if released. 

(f) Factors for consideration. The fol-
lowing factors should be weighed in 
considering whether to recommend fur-
ther detention or release of a detainee: 

(1) The nature and number of discipli-
nary infractions or incident reports re-
ceived when incarcerated or while in 
Service custody; 

(2) The detainee’s criminal conduct 
and criminal convictions, including 
consideration of the nature and sever-
ity of the alien’s convictions, sentences 
imposed and time actually served, pro-
bation and criminal parole history, evi-
dence of recidivism, and other criminal 
history; 

(3) Any available psychiatric and psy-
chological reports pertaining to the de-
tainee’s mental health; 

(4) Evidence of rehabilitation includ-
ing institutional progress relating to 
participation in work, educational, and 
vocational programs, where available; 

(5) Favorable factors, including ties 
to the United States such as the num-
ber of close relatives residing here law-
fully; 

(6) Prior immigration violations and 
history; 

(7) The likelihood that the alien is a 
significant flight risk or may abscond 
to avoid removal, including history of 
escapes, failures to appear for immi-
gration or other proceedings, absence 
without leave from any halfway house 
or sponsorship program, and other de-
faults; and 

(8) Any other information that is pro-
bative of whether the alien is likely 
to— 

(i) Adjust to life in a community, 
(ii) Engage in future acts of violence, 
(iii) Engage in future criminal activ-

ity, 
(iv) Pose a danger to the safety of 

himself or herself or to other persons 
or to property, or 

(v) Violate the conditions of his or 
her release from immigration custody 
pending removal from the United 
States. 

(g) Travel documents and docket control 
for aliens continued in detention—(1) Re-
moval period. (i) The removal period for 
an alien subject to a final order of re-
moval shall begin on the latest of the 
following dates: 

(A) the date the order becomes ad-
ministratively final; 

(B) If the removal order is subject to 
judicial review (including review by ha-
beas corpus) and if the court has or-
dered a stay of the alien’s removal, the 
date on which, consistent with the 
court’s order, the removal order can be 
executed and the alien removed; or 

(C) If the alien was detained or con-
fined, except in connection with a pro-
ceeding under this chapter relating to 
removability, the date the alien is re-
leased from the detention or confine-
ment. 

(ii) The removal period shall run for 
a period of 90 days. However, the re-
moval period is extended under section 
241(a)(1)(C) of the Act if the alien fails 
or refuses to make timely application 
in good faith for travel or other docu-
ments necessary to the alien’s depar-
ture or conspires or acts to prevent the 
alien’s removal subject to an order of 
removal. The Service will provide such 
an alien with a Notice of Failure to 
Comply, as provided in paragraph (g)(5) 
of this section, before the expiration of 
the removal period. The removal period 
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shall be extended until the alien dem-
onstrates to the Service that he or she 
has complied with the statutory obli-
gations. Once the alien has complied 
with his or her obligations under the 
law, the Service shall have a reason-
able period of time in order to effect 
the alien’s removal. 

(2) In general. The district director 
shall continue to undertake appro-
priate steps to secure travel documents 
for the alien both before and after the 
expiration of the removal period. If the 
district director is unable to secure 
travel documents within the removal 
period, he or she shall apply for assist-
ance from Headquarters Detention and 
Deportation, Office of Field Oper-
ations. The district director shall 
promptly advise the HQPDU Director 
when travel documents are obtained 
for an alien whose custody is subject to 
review by the HQPDU. The Service’s 
determination that receipt of a travel 
document is likely may by itself war-
rant continuation of detention pending 
the removal of the alien from the 
United States. 

(3) Availability of travel document. In 
making a custody determination, the 
district director and the Director of 
the HQPDU shall consider the ability 
to obtain a travel document for the 
alien. If it is established at any stage 
of a custody review that, in the judg-
ment of the Service, travel documents 
can be obtained, or such document is 
forthcoming, the alien will not be re-
leased unless immediate removal is not 
practicable or in the public interest. 

(4) Removal. The Service will not con-
duct a custody review under these pro-
cedures when the Service notifies the 
alien that it is ready to execute an 
order of removal. 

(5) Alien’s compliance and cooperation. 
(i) Release will be denied and the alien 
may remain in detention if the alien 
fails or refuses to make timely applica-
tion in good faith for travel documents 
necessary to the alien’s departure or 
conspires or acts to prevent the alien’s 
removal. The detention provisions of 
section 241(a)(2) of the Act will con-
tinue to apply, including provisions 
that mandate detention of certain 
criminal and terrorist aliens. 

(ii) The Service shall serve the alien 
with a Notice of Failure to Comply, 

which shall advise the alien of the fol-
lowing: the provisions of sections 
241(a)(1)(C) (extension of removal pe-
riod) and 243(a) of the Act (criminal 
penalties related to removal); the cir-
cumstances demonstrating his or her 
failure to comply with the require-
ments of section 241(a)(1)(C) of the Act; 
and an explanation of the necessary 
steps that the alien must take in order 
to comply with the statutory require-
ments. 

(iii) The Service shall advise the 
alien that the Notice of Failure to 
Comply shall have the effect of extend-
ing the removal period as provided by 
law, if the removal period has not yet 
expired, and that the Service is not ob-
ligated to complete its scheduled cus-
tody reviews under this section until 
the alien has demonstrated compliance 
with the statutory obligations. 

(iv) The fact that the Service does 
not provide a Notice of Failure to Com-
ply, within the 90-day removal period, 
to an alien who has failed to comply 
with the requirements of section 
241(a)(1)(C) of the Act, shall not have 
the effect of excusing the alien’s con-
duct. 

(h) District director’s or Director of the 
Detention and Removal Field Office’s cus-
tody review procedures. The district di-
rector’s or Director of the Detention 
and Removal Field Office’s custody de-
termination will be developed in ac-
cordance with the following proce-
dures: 

(1) Records review. The district direc-
tor or Director of the Detention and 
Removal Field Office will conduct the 
initial custody review. For aliens de-
scribed in paragraphs (a) and (b)(1) of 
this section, the district director or Di-
rector of the Detention and Removal 
Field Office will conduct a records re-
view prior to the expiration of the re-
moval period. This initial post-order 
custody review will consist of a review 
of the alien’s records and any written 
information submitted in English to 
the district director by or on behalf of 
the alien. However, the district direc-
tor or Director of the Detention and 
Removal Field Office may in his or her 
discretion schedule a personal or tele-
phonic interview with the alien as part 
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of this custody determination. The dis-
trict director or Director of the Deten-
tion and Removal Field Office may also 
consider any other relevant informa-
tion relating to the alien or his or her 
circumstances and custody status. 

(2) Notice to alien. The district direc-
tor or Director of the Detention and 
Removal Field Office will provide writ-
ten notice to the detainee approxi-
mately 30 days in advance of the pend-
ing records review so that the alien 
may submit information in writing in 
support of his or her release. The alien 
may be assisted by a person of his or 
her choice, subject to reasonable secu-
rity concerns at the institution and 
panel’s discretion, in preparing or sub-
mitting information in response to the 
district director’s notice. Such assist-
ance shall be at no expense to the Gov-
ernment. If the alien or his or her rep-
resentative requests additional time to 
prepare materials beyond the time 
when the district director or Director 
of the Detention and Removal Field Of-
fice expects to conduct the records re-
view, such a request will constitute a 
waiver of the requirement that the re-
view occur prior to the expiration of 
the removal period. 

(3) Factors for consideration. The dis-
trict director’s or Director of the De-
tention and Removal Field Office’s re-
view will include but is not limited to 
consideration of the factors described 
in paragraph (f) of this section. Before 
making any decision to release a de-
tainee, the district director must be 
able to reach the conclusions set forth 
in paragraph (e) of this section. 

(4) District director’s or Director of the 
Detention and Removal Field Office’s de-
cision. The district director or Director 
of the Detention and Removal Field Of-
fice will notify the alien in writing 
that he or she is to be released from 
custody, or that he or she will be con-
tinued in detention pending removal or 
further review of his or her custody 
status. 

(5) District office or Detention and Re-
moval Field office staff. The district di-
rector or the Director of the Detention 
and Removal Field Office may delegate 
the authority to conduct the custody 
review, develop recommendations, or 
render the custody or release decisions 
to those persons directly responsible 

for detention within his or her geo-
graphical areas of responsibility. This 
includes the deputy district director, 
the assistant director for detention and 
deportation, the officer-in-charge of a 
detention center, the assistant director 
of the detention and removal field of-
fice, the director of the detention and 
removal resident office, the assistant 
director of the detention and removal 
resident office, officers in charge of 
service processing centers, or such 
other persons as the district director or 
the Director of the Detention and Re-
moval Field Office may designate from 
the professional staff of the Service. 

(i) Determinations by the Executive As-
sociate Commissioner. Determinations by 
the Executive Associate Commissioner 
to release or retain custody of aliens 
shall be developed in accordance with 
the following procedures. 

(1) Review panels. The HQPDU Direc-
tor shall designate a panel or panels to 
make recommendations to the Execu-
tive Associate Commissioner. A Review 
Panel shall, except as otherwise pro-
vided, consist of two persons. Members 
of a Review Panel shall be selected 
from the professional staff of the Serv-
ice. All recommendations by the two-
member Review Panel shall be unani-
mous. If the vote of the two-member 
Review Panel is split, it shall adjourn 
its deliberations concerning that par-
ticular detainee until a third Review 
Panel member is added. The third 
member of any Review Panel shall be 
the Director of the HQPDU or his or 
her designee. A recommendation by a 
three-member Review Panel shall be by 
majority vote. 

(2) Records review. Initially, and at 
the beginning of each subsequent re-
view, the HQPDU Director or a Review 
Panel shall review the alien’s records. 
Upon completion of this records re-
view, the HQPDU Director or the Re-
view Panel may issue a written rec-
ommendation that the alien be re-
leased and reasons therefore. 

(3) Personal interview. (i) If the 
HQPDU Director does not accept a pan-
el’s recommendation to grant release 
after a records review, or if the alien is 
not recommended for release, a Review 
Panel shall personally interview the 
detainee. The scheduling of such inter-
views shall be at the discretion of the 
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HQPDU Director. The HQPDU Director 
will provide a translator if he or she 
determines that such assistance is ap-
propriate. 

(ii) The alien may be accompanied 
during the interview by a person of his 
or her choice, subject to reasonable se-
curity concerns at the institution’s and 
panel’s discretion, who is able to at-
tend at the time of the scheduled inter-
view. Such assistance shall be at no ex-
pense to the Government. The alien 
may submit to the Review Panel any 
information, in English, that he or she 
believes presents a basis for his or her 
release. 

(4) Alien’s participation. Every alien 
shall respond to questions or provide 
other information when requested to 
do so by Service officials for the pur-
pose of carrying out the provisions of 
this section. 

(5) Panel recommendation. Following 
completion of the interview and its de-
liberations, the Review Panel shall 
issue a written recommendation that 
the alien be released or remain in cus-
tody pending removal or further re-
view. This written recommendation 
shall include a brief statement of the 
factors that the Review Panel deems 
material to its recommendation. 

(6) Determination. The Executive As-
sociate Commissioner shall consider 
the recommendation and appropriate 
custody review materials and issue a 
custody determination, in the exercise 
of discretion under the standards of 
this section. The Executive Associate 
Commissioner’s review will include but 
is not limited to consideration of the 
factors described in paragraph (f) of 
this section. Before making any deci-
sion to release a detainee, the Execu-
tive Associate Commissioner must be 
able to reach the conclusions set forth 
in paragraph (e) of this section. The 
Executive Associate Commissioner is 
not bound by the panel’s recommenda-
tion. 

(7) No significant likelihood or removal. 
During the custody review process as 
provided in this paragraph (i), or at the 
conclusion of that review, if the alien 
submits, or the record contains, infor-
mation providing a substantial reason 
to believe that the removal of a de-
tained alien is not significantly likely 
in the reasonably foreseeable future, 

the HQPDU shall treat that as a re-
quest for review and initiate the review 
procedures under § 241.13. To the extent 
relevant, the HQPDU may consider any 
information developed during the cus-
tody review process under this section 
in connection with the determinations 
to be made by the Service under 
§ 241.13. The Service shall complete the 
custody review under this section un-
less the HQPDU is able to make a 
prompt determination to release the 
alien under an order of supervision 
under § 241.13 because there is no sig-
nificant likelihood that the alien will 
be removed in the reasonably foresee-
able future. 

(j) Conditions of release—(1) In general. 
The district director, Director of the 
Detention and Removal Field Office, or 
Executive Associate Commissioner 
shall impose such conditions or special 
conditions on release as the Service 
considers appropriate in an individual 
case or cases, including but not limited 
to the conditions of release noted in 8 
CFR 212.5(c) and § 241.5. An alien re-
leased under this section must abide by 
the release conditions specified by the 
Service in relation to his or her release 
or sponsorship. 

(2) Sponsorship. The district director, 
Director of the Detention and Removal 
Field Office, or Executive Associate 
Commissioner may, in the exercise of 
discretion, condition release on place-
ment with a close relative who agrees 
to act as a sponsor, such as a parent, 
spouse, child, or sibling who is a lawful 
permanent resident or a citizen of the 
United States, or may condition re-
lease on the alien’s placement or par-
ticipation in an approved halfway 
house, mental health project, or com-
munity project when, in the opinion of 
the Service, such condition is war-
ranted. No detainee may be released 
until sponsorship, housing, or other 
placement has been found for the de-
tainee, if ordered, including but not 
limited to, evidence of financial sup-
port. 

(3) Employment authorization. The dis-
trict director, Director of the Deten-
tion and Removal Field Office, and the 
Executive Associate Commissioner, 
may, in the exercise of discretion, 
grant employment authorization under 
the same conditions set forth in 
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§ 241.5(c) for aliens released under an 
order of supervision. 

(4) Withdrawal of release approval. The 
district director, Director of the Deten-
tion and Removal Field Office, or Exec-
utive Associate Commissioner may, in 
the exercise of discretion, withdraw ap-
proval for release of any detained alien 
prior to release when, in the decision-
maker’s opinion, the conduct of the de-
tainee, or any other circumstance, in-
dicates that release would no longer be 
appropriate. 

(k) Timing of reviews. The timing of 
reviews shall be in accordance with the 
following guidelines: 

(1) District director or Director of the 
Detention and Removal Field Office. (i) 
Prior to the expiration of the removal 
period, the district director or Director 
of the Detention and Removal Field Of-
fice shall conduct a custody review for 
an alien described in paragraphs (a) 
and (b)(1) of this section where the 
alien’s removal, while proper, cannot 
be accomplished during the period be-
cause no country currently will accept 
the alien, or removal of the alien prior 
to expiration of the removal period is 
impracticable or contrary to the public 
interest. As provided in paragraph 
(h)(4) of this section, the district direc-
tor or Director of the Detention and 
Removal Field Office will notify the 
alien in writing that he or she is to be 
released from custody, or that he or 
she will be continued in detention 
pending removal or further review of 
his or her custody status. 

(ii) When release is denied pending 
the alien’s removal, the district direc-
tor or Director of the Detention and 
Removal Field Office in his or her dis-
cretion may retain responsibility for 
custody determinations for up to three 
months after expiration of the removal 
period, during which time the district 
director or Director of the Detention 
and Removal Field Office may conduct 
such additional review of the case as he 
or she deems appropriate. The district 
director may release the alien if he or 
she is not removed within the three-
month period following the expiration 
of the removal period, in accordance 
with paragraphs (e), (f), and (j) of this 
section, or the district director or Di-
rector of the Detention and Removal 

Field Office may refer the alien to the 
HQPDU for further custody review. 

(2) HQPDU reviews—(i) District director 
or Director of the Detention and Removal 
Field Office referral for further review. 
When the district director or Director 
of the Detention and Removal Field Of-
fice refers a case to the HQPDU for fur-
ther review, as provided in paragraph 
(c)(2) of this section, authority over the 
custody determination transfers to the 
Executive Associate Commissioner, ac-
cording to procedures established by 
the HQPDU. The Service will provide 
the alien with approximately 30 days 
notice of this further review, which 
will ordinarily be conducted by the ex-
piration of the removal period or as 
soon thereafter as practicable. 

(ii) District director or Director of the 
Detention and Removal Field Office re-
tains jurisdiction. When the district di-
rector or Director of the Detention and 
Removal Field Office has advised the 
alien at the 90-day review as provided 
in paragraph (h)(4) of this section that 
he or she will remain in custody pend-
ing removal or further custody review, 
and the alien is not removed within 
three months of the district director’s 
decision, authority over the custody 
determination transfers from the dis-
trict director or Director of the Deten-
tion and Removal Field Office to the 
Executive Associate Commissioner. 
The initial HQPDU review will ordi-
narily be conducted at the expiration 
of the three-month period after the 90-
day review or as soon thereafter as 
practicable. The Service will provide 
the alien with approximately 30 days 
notice of that review. 

(iii) Continued detention cases. A sub-
sequent review shall ordinarily be com-
menced for any detainee within ap-
proximately one year of a decision by 
the Executive Associate Commissioner 
declining to grant release. Not more 
than once every three months in the 
interim between annual reviews, the 
alien may submit a written request to 
the HQPDU for release consideration 
based on a proper showing of a mate-
rial change in circumstances since the 
last annual review. The HQPDU shall 
respond to the alien’s request in writ-
ing within approximately 90 days. 

(iv) Review scheduling. Reviews will 
be conducted within the time periods 

VerDate jul<14>2003 14:10 Jan 26, 2004 Jkt 203026 PO 00000 Frm 00460 Fmt 8010 Sfmt 8010 Y:\SGML\203026T.XXX 203026T



461

Immigration and Naturalization Service, DHS § 241.4

specified in paragraphs (k)(1)(i), 
(k)(2)(i), (k)(2)(ii), and (k)(2)(iii) of this 
section or as soon as possible there-
after, allowing for any unforeseen cir-
cumstances or emergent situation. 

(v) Discretionary reviews. The HQPDU 
Director, in his or her discretion, may 
schedule a review of a detainee at 
shorter intervals when he or she deems 
such review to be warranted. 

(3) Postponement of review. In the case 
of an alien who is in the custody of the 
Service, the district director or the 
HQPDU Director may, in his or her dis-
cretion, suspend or postpone the cus-
tody review process if such detainee’s 
prompt removal is practicable and 
proper, or for other good cause. The de-
cision and reasons for the delay shall 
be documented in the alien’s custody 
review file or A file, as appropriate. 
Reasonable care will be exercised to 
ensure that the alien’s case is reviewed 
once the reason for delay is remedied 
or if the alien is not removed from the 
United States as anticipated at the 
time review was suspended or post-
poned. 

(4) Transition provisions. (i) The provi-
sions of this section apply to cases that 
have already received the 90-day re-
view. If the alien’s last review under 
the procedures set out in the Executive 
Associate Commissioner memoranda 
entitled Detention Procedures for Aliens 
Whose Immediate Repatriation is Not Pos-
sible or Practicable, February 3, 1999; 
Supplemental Detention Procedures, 
April 30, 1999; Interim Changes and In-
structions for Conduct of Post-order Cus-
tody Reviews, August 6, 1999; Review of 
Long-term Detainees, October 22, 1999, 
was a records review and the alien re-
mains in custody, the HQPDU will con-
duct a custody review within six 
months of that review (Memoranda 
available at http://www.ins.usdoj.gov). 
If the alien’s last review included an 
interview, the HQPDU review will be 
scheduled one year from the last re-
view. These reviews will be conducted 
pursuant to the procedures in para-
graph (i) of this section, within the 
time periods specified in this para-
graph or as soon as possible thereafter, 
allowing for resource limitations, un-
foreseen circumstances, or an emergent 
situation. 

(ii) Any case pending before the 
Board on December 21, 2000 will be 
completed by the Board. If the Board 
affirms the district director’s decision 
to continue the alien in detention, the 
next scheduled custody review will be 
conducted one year after the Board’s 
decision in accordance with the proce-
dures in paragraph (i) of this section. 

(l) Revocation of release—(1) Violation 
of conditions of release. Any alien de-
scribed in paragraph (a) or (b)(1) of this 
section who has been released under an 
order of supervision or other conditions 
of release who violates the conditions 
of release may be returned to custody. 
Any such alien who violates the condi-
tions of an order of supervision is sub-
ject to the penalties described in sec-
tion 243(b) of the Act. Upon revocation, 
the alien will be notified of the reasons 
for revocation of his or her release or 
parole. The alien will be afforded an 
initial informal interview promptly 
after his or her return to Service cus-
tody to afford the alien an opportunity 
to respond to the reasons for revoca-
tion stated in the notification. 

(2) Determination by the Service. The 
Executive Associate Commissioner 
shall have authority, in the exercise of 
discretion, to revoke release and return 
to Service custody an alien previously 
approved for release under the proce-
dures in this section. A district direc-
tor may also revoke release of an alien 
when, in the district director’s opinion, 
revocation is in the public interest and 
circumstances do not reasonably per-
mit referral of the case to the Execu-
tive Associate Commissioner. Release 
may be revoked in the exercise of dis-
cretion when, in the opinion of the re-
voking official: 

(i) The purposes of release have been 
served; 

(ii) The alien violates any condition 
of release; 

(iii) It is appropriate to enforce a re-
moval order or to commence removal 
proceedings against an alien; or 

(iv) The conduct of the alien, or any 
other circumstance, indicates that re-
lease would no longer be appropriate. 

(3) Timing of review when release is re-
voked. If the alien is not released from 
custody following the informal inter-
view provided for in paragraph (l)(1) of 
this section, the HQPDU Director shall 
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schedule the review process in the case 
of an alien whose previous release or 
parole from immigration custody pur-
suant to a decision of either the dis-
trict director, Director of the Deten-
tion and Removal Field Office, or Exec-
utive Associate Commissioner under 
the procedures in this section has been 
or is subject to being revoked. The nor-
mal review process will commence with 
notification to the alien of a records 
review and scheduling of an interview, 
which will ordinarily be expected to 
occur within approximately three 
months after release is revoked. That 
custody review will include a final 
evaluation of any contested facts rel-
evant to the revocation and a deter-
mination whether the facts as deter-
mined warrant revocation and further 
denial of release. Thereafter, custody 
reviews will be conducted annually 
under the provisions of paragraphs (i), 
(j), and (k) of this section. 

[65 FR 80294, Dec. 21, 2000, as amended at 66 
FR 56976, 56977, Nov. 14, 2001; 67 FR 39259, 
June 7, 2002]

§ 241.5 Conditions of release after re-
moval period. 

(a) Order of supervision. An alien re-
leased pursuant to § 241.4 shall be re-
leased pursuant to an order of super-
vision. The Commissioner, Deputy 
Commissioner, Executive Associate 
Commissioner Field Operations, re-
gional director, district director, act-
ing district director, deputy district di-
rector, assistant district director for 
investigations, assistant district direc-
tor for detention and deportation, or 
officer-in-charge may issue Form I–
220B, Order of Supervision. The order 
shall specify conditions of supervision 
including, but not limited to, the fol-
lowing: 

(1) A requirement that the alien re-
port to a specified officer periodically 
and provide relevant information under 
oath as directed; 

(2) A requirement that the alien con-
tinue efforts to obtain a travel docu-
ment and assist the Service in obtain-
ing a travel document; 

(3) A requirement that the alien re-
port as directed for a mental or phys-
ical examination or examinations as 
directed by the Service; 

(4) A requirement that the alien ob-
tain advance approval of travel beyond 
previously specified times and dis-
tances; and 

(5) A requirement that the alien pro-
vide the Service with written notice of 
any change of address on Form AR–11 
within ten days of the change. 

(b) Posting of bond. An officer author-
ized to issue an order of supervision 
may require the posting of a bond in an 
amount determined by the officer to be 
sufficient to ensure compliance with 
the conditions of the order, including 
surrender for removal. 

(c) Employment authorization. An offi-
cer authorized to issue an order of su-
pervision may, in his or her discretion, 
grant employment authorization to an 
alien released under an order of super-
vision if the officer specifically finds 
that: 

(1) The alien cannot be removed be-
cause no country will accept the alien; 
or 

(2) The removal of the alien is im-
practicable or contrary to public inter-
est. 

[62 FR 10378, Mar. 6, 1997, as amended at 65 
FR 80298, Dec. 21, 2000]

§ 241.6 Administrative stay of removal. 

(a) Any request of an alien under a 
final order of deportation or removal 
for a stay of deportation or removal 
shall be filed on Form I–246, Stay of 
Removal, with the district director 
having jurisdiction over the place 
where the alien is at the time of filing. 
The Commissioner, Deputy Commis-
sioner, Executive Associate Commis-
sioner for Field Operations, Deputy Ex-
ecutive Associate Commissioner for 
Detention and Removal, the Director 
of the Office of Juvenile Affairs, re-
gional directors, or district director, in 
his or her discretion and in consider-
ation of factors listed in 8 CFR 212.5 
and section 241(c) of the Act, may 
grant a stay of removal or deportation 
for such time and under such condi-
tions as he or she may deem appro-
priate. Neither the request nor failure 
to receive notice of disposition of the 
request shall delay removal or relieve 
the alien from strict compliance with 
any outstanding notice to surrender for 
deportation or removal. 
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(b) Denial by the Commissioner, Dep-
uty Commissioner, Executive Asso-
ciate Commissioner for Field Oper-
ations, Deputy Executive Associate 
Commissioner for Detention and Re-
moval, Director of the Office of Juve-
nile Affairs, regional director, or dis-
trict director of a request for a stay is 
not appealable, but such denial shall 
not preclude an immigration judge or 
the Board from granting a stay in con-
nection with a previously filed motion 
to reopen or a motion to reconsider as 
provided in 8 CFR part 3. 

(c) The Service shall take all reason-
able steps to comply with a stay grant-
ed by an immigration judge or the 
Board. However, such a stay shall cease 
to have effect if granted (or commu-
nicated) after the alien has been placed 
aboard an aircraft or other conveyance 
for removal and the normal boarding 
has been completed. 

[65 FR 80298, Dec. 21, 2000, as amended at 67 
FR 39259, June 7, 2002]

§ 241.7 Self-removal. 
A district director, the Deputy Exec-

utive Associate Commissioner for De-
tention and Removal, or the Director 
of the Office of Juvenile Affairs may 
permit an alien ordered removed (in-
cluding an alien ordered excluded or 
deported in proceedings prior to April 
1, 1997) to depart at his or her own ex-
pense to a destination of his or her own 
choice. Any alien who has departed 
from the United States while an order 
of deportation or removal is out-
standing shall be considered to have 
been deported, excluded and deported, 
or removed, except that an alien who 
departed before the expiration of the 
voluntary departure period granted in 
connection with an alternate order of 
deportation or removal shall not be 
considered to be so deported or re-
moved. 

[67 FR 39260, June 7, 2002]

§ 241.8 Reinstatement of removal or-
ders. 

(a) Applicability. An alien who ille-
gally reenters the United States after 
having been removed, or having de-
parted voluntarily, while under an 
order of exclusion, deportation, or re-
moval shall be removed from the 

United States by reinstating the prior 
order. The alien has no right to a hear-
ing before an immigration judge in 
such circumstances. In establishing 
whether an alien is subject to this sec-
tion, the immigration officer shall de-
termine the following: 

(1) Whether the alien has been sub-
ject to a prior order of removal. The 
immigration officer must obtain the 
prior order of exclusion, deportation, 
or removal relating to the alien. 

(2) The identity of the alien, i.e., 
whether the alien is in fact an alien 
who was previously removed, or who 
departed voluntarily while under an 
order of exclusion, deportation, or re-
moval. In disputed cases, verification 
of identity shall be accomplished by a 
comparison of fingerprints between 
those of the previously excluded, de-
ported, or removed alien contained in 
Service records and those of the sub-
ject alien. In the absence of finger-
prints in a disputed case the alien shall 
not be removed pursuant to this para-
graph. 

(3) Whether the alien unlawfully re-
entered the United States. In making 
this determination, the officer shall 
consider all relevant evidence, includ-
ing statements made by the alien and 
any evidence in the alien’s possession. 
The immigration officer shall attempt 
to verify an alien’s claim, if any, that 
he or she was lawfully admitted, which 
shall include a check of Service data 
systems available to the officer. 

(b) Notice. If an officer determines 
that an alien is subject to removal 
under this section, he or she shall pro-
vide the alien with written notice of 
his or her determination. The officer 
shall advise the alien that he or she 
may make a written or oral statement 
contesting the determination. If the 
alien wishes to make such a statement, 
the officer shall allow the alien to do 
so and shall consider whether the 
alien’s statement warrants reconsider-
ation of the determination. 

(c) Order. If the requirements of para-
graph (a) of this section are met, the 
alien shall be removed under the pre-
vious order of exclusion, deportation, 
or removal in accordance with section 
241(a)(5) of the Act. 

(d) Exception for applicants for benefits 
under section 902 of HRIFA or sections 
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202 or 203 of NACARA. If an alien who is 
otherwise subject to this section has 
applied for adjustment of status under 
either section 902 of Division A of Pub-
lic Law 105–277, the Haitian Refugee 
Immigrant Fairness Act of 1998 
(HRIFA), or section 202 of Pubic Law 
105–100, the Nicaraguan Adjustment 
and Central American Relief Act 
(NACARA), the provisions of section 
241(a)(5) of the Immigration and Na-
tionality Act shall not apply. The im-
migration officer may not reinstate the 
prior order in accordance with this sec-
tion unless and until a final decision to 
deny the application for adjustment 
has been made. If the application for 
adjustment of status is granted, the 
prior order shall be rendered moot. 

(e) Exception for withholding of re-
moval. If an alien whose prior order of 
removal has been reinstated under this 
section expresses a fear of returning to 
the country designated in that order, 
the alien shall be immediately referred 
to an asylum officer for an interview to 
determine whether the alien has a rea-
sonable fear of persecution or torture 
pursuant to § 208.31 of this chapter. 

(f) Execution of reinstated order. Exe-
cution of the reinstated order of re-
moval and detention of the alien shall 
be administered in accordance with 
this part. 

[62 FR 10378, Mar. 6, 1997, as amended at 64 
FR 8495, Feb. 19, 1999; 66 FR 29451, May 31, 
2001]

§ 241.9 Notice to transportation line of 
alien’s removal. 

(a) An alien who has been ordered re-
moved shall, immediately or as 
promptly as the circumstances permit, 
be offered for removal to the owner, 
agent, master, commanding officer, 
person in charge, purser, or consignee 
of the vessel or aircraft on which the 
alien is to be removed, as determined 
by the district director, with a written 
notice specifying the cause of inadmis-
sibility or deportability, the class of 
travel in which such alien arrived and 
is to be removed, and with the return 
of any documentation that will assist 
in effecting his or her removal. If spe-
cial care and attention are required, 
the provisions of § 241.10 shall apply. 

(b) Failure of the carrier to accept 
for removal an alien who has been or-

dered removed shall result in the car-
rier being assessed any costs incurred 
by the Service for detention after the 
carrier’s failure to accept the alien for 
removal, including the cost of any 
transportation as required under sec-
tion 241(e) of the Act. The User Fee Ac-
count shall not be assessed for expenses 
incurred because of the carrier’s viola-
tion of the provisions of section 241 of 
the Act and this paragraph. The Serv-
ice will, at the carrier’s option, retain 
custody of the alien for an additional 7 
days beyond the date of the removal 
order. If, after the third day of this ad-
ditional 7-day period, the carrier has 
not made all the necessary transpor-
tation arrangements for the alien to be 
returned to his or her point of embar-
kation by the end of the additional 7-
day period, the Service will make the 
arrangements and bill the carrier for 
its costs.

§ 241.10 Special care and attention of 
removable aliens. 

When, in accordance with section 
241(c)(3) of the Act, a transportation 
line is responsible for the expenses of 
an inadmissible or deportable alien’s 
removal, and the alien requires special 
care and attention, the alien shall be 
delivered to the owner, agent, master, 
commanding officer, person in charge, 
purser, or consignee of the vessel or 
aircraft on which the alien will be re-
moved, who shall be given Forms I–287, 
I–287A, and I–287B. The reverse of Form 
I–287A shall be signed by the officer of 
the vessel or aircraft to whom the alien 
has been delivered and immediately re-
turned to the immigration officer ef-
fecting delivery. Form I–287B shall be 
retained by the receiving officer and 
subsequently filled out by the agents 
or persons therein designated and re-
turned by mail to the district director 
named on the form. The transportation 
line shall at its own expense forward 
the alien from the foreign port of dis-
embarkation to the final destination 
specified on Form I–287. The special 
care and attention shall be continued 
to such final destination, except when 
the foreign public officers decline to 
allow such attendant to proceed and 
they take charge of the alien, in which 
case this fact shall be recorded by the 
transportation line on the reverse of 
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Form I–287B. If the transportation line 
fails, refuses, or neglects to provide the 
necessary special care and attention or 
comply with the directions of Form I–
287, the district director shall there-
after and without notice employ suit-
able persons, at the expense of the 
transportation line, and effect such re-
moval.

§ 241.11 Detention and removal of 
stowaways. 

(a) Presentation of stowaways. The 
owner, agent, master, commanding of-
ficer, charterer, or consignee of a ves-
sel or aircraft (referred to in this sec-
tion as the carrier) bringing any alien 
stowaway to the United States is re-
quired to detain the stowaway on board 
the vessel or aircraft, at the expense of 
the owner of the vessel or aircraft, 
until completion of the inspection of 
the alien by an immigration officer. If 
detention on board the vessel or air-
craft pending inspection is not pos-
sible, the carrier shall advise the Serv-
ice of this fact without delay, and the 
Service may authorize that the carrier 
detain the stowaway at another des-
ignated location, at the expense of the 
owner, until the immigration officer 
arrives. No notice to detain the alien 
shall be required. Failure to detain an 
alien stowaway pending inspection 
shall result in a civil penalty under 
section 243(c)(1)(A) of the Act. The 
owner, agent, master, commanding of-
ficer, charterer, or consignee of a ves-
sel or aircraft must present the stow-
away for inspection, along with any 
documents or evidence of identity or 
nationality in the possession of the 
alien or obtained by the carrier relat-
ing to the alien stowaway, and must 
provide any available information con-
cerning the alien’s boarding or appre-
hension. 

(b) Removal of stowaways from vessel or 
aircraft for medical treatment. The dis-
trict director may parole an alien 
stowaway into the United States for 
medical treatment, but the costs of de-
tention and treatment of the alien 
stowaway shall be at the expense of the 
owner of the vessel or aircraft, and 
such removal of the stowaway from the 
vessel or aircraft does not relieve the 
carrier of the requirement to remove 
the stowaway from the United States 

once such medical treatment has been 
completed. 

(c) Repatriation of stowaways—(1) Re-
quirements of carrier. Following inspec-
tion, an immigration officer may order 
the owner, agent, master, commanding 
officer, charterer, or consignee of a 
vessel or aircraft bringing any alien 
stowaway to the United States to re-
move the stowaway on the vessel or 
aircraft of arrival, unless it is imprac-
ticable to do so or other factors exist 
which would preclude removal on the 
same vessel or aircraft. Such factors 
may include, but are not limited to, 
sanitation, health, and safety concerns 
for the crew and/or stowaway, whether 
the stowaway is a female or a juvenile, 
loss of insurance coverage on account 
of the stowaway remaining aboard, 
need for repairs to the vessel, and other 
similar circumstances. If the owner, 
agent, master, commanding officer, 
charterer, or consignee requests that 
he or she be allowed to remove the 
stowaway by other means, the Service 
shall favorably consider any such re-
quest, provided the carrier has ob-
tained, or will obtain in a timely man-
ner, any necessary travel documents 
and has made or will make all trans-
portation arrangements. The owner, 
agent, master, commanding officer, 
charterer, or consignee shall transport 
the stowaway or arrange for secure es-
cort of the stowaway to the vessel or 
aircraft of departure to ensure that the 
stowaway departs the United States. 
All expenses relating to removal shall 
be borne by the owner. Other than re-
quiring compliance with the detention 
and removal requirements contained in 
section 241(d)(2) of the Act, the Service 
shall not impose additional conditions 
on the carrier regarding security ar-
rangements. Failure to comply with an 
order to remove an alien stowaway 
shall result in a civil penalty under 
section 243(c)(1)(A) of the Act. 

(2) Detention of stowaways ordered re-
moved. If detention of the stowaway is 
required pending removal on other 
than the vessel or aircraft of arrival, or 
if the stowaway is to be removed on 
the vessel or aircraft of arrival but de-
parture of the vessel or aircraft is not 
imminent and circumstances preclude 
keeping the stowaway on board the 
vessel or aircraft, the Service shall 
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take the stowaway into Service cus-
tody. The owner is responsible for all 
costs of maintaining and detaining the 
stowaway pending removal, including 
costs for stowaways seeking asylum as 
described in paragraph (d) of this sec-
tion. Such costs will be limited to 
those normally incurred in the deten-
tion of an alien by the Service, includ-
ing, but not limited to, housing, food, 
transportation, medical expenses, and 
other reasonable costs incident to the 
detention of the stowaway. The Service 
may require the posting of a bond or 
other surety to ensure payment of 
costs of detention. 

(d) Stowaways claiming asylum—(1) Re-
ferral for credible fear determination. A 
stowaway who indicates an intention 
to apply for asylum or a fear of perse-
cution or torture upon return to his or 
her native country or country of last 
habitual residence (if not a national of 
any country) shall be removed from the 
vessel or aircraft of arrival in accord-
ance with § 208.5(b) of this chapter. The 
immigration officer shall refer the 
alien to an asylum officer for a deter-
mination of credible fear in accordance 
with section 235(b)(1)(B) of the Act and 
§ 208.30 of this chapter. The stowaway 
shall be detained in the custody of the 
Service pending the credible fear deter-
mination and any review thereof. Pa-
role of such alien, in accordance with 
section 212(d)(5) of the Act, may be per-
mitted only when the Attorney Gen-
eral determines, in the exercise of dis-
cretion, that parole is required to meet 
a medical emergency or is necessary 
for a legitimate law enforcement objec-
tive. A stowaway who has established a 
credible fear of persecution or torture 
in accordance with § 208.30 of this chap-
ter may be detained or paroled pursu-
ant to § 212.5 of this chapter during any 
consideration of the asylum applica-
tion. In determining whether to detain 
or parole the alien, the Service shall 
consider the likelihood that the alien 
will abscond or pose a security risk. 

(2) Costs of detention of asylum-seeking 
stowaways. The owner of the vessel or 
aircraft that brought the stowaway to 
the United States shall reimburse the 
Service for the costs of maintaining 
and detaining the stowaway pending a 
determination of credible fear under 
section 235(b)(1)(B) of the Act, up to a 

maximum period of 72 hours. The 
owner is also responsible for the costs 
of maintaining and detaining the stow-
away during the period in which the 
stowaway is pursuing his or her asylum 
application, for a maximum period of 
15 working days, excluding Saturdays, 
Sundays, and holidays. The 15-day pe-
riod shall begin on the day following 
the day in which the alien is deter-
mined to have a credible fear of perse-
cution by the asylum officer, or by the 
immigration judge if such review was 
requested by the alien pursuant to sec-
tion 235(b)(1)(B)(iii)(III) of the Act, but 
not later than 72 hours after the stow-
away was initially presented to the 
Service for inspection. Following the 
determination of credible fear, if the 
stowaway’s application for asylum is 
not adjudicated within 15 working 
days, the Service shall pay the costs of 
detention beyond this time period. If 
the stowaway is determined not to 
have a credible fear of persecution, or 
if the stowaway’s application for asy-
lum is denied, including any appeals, 
the carrier shall be notified and shall 
arrange for repatriation of the stow-
away at the expense of the owner of the 
vessel or aircraft on which the stow-
away arrived. 

[62 FR 10378, Mar. 6, 1997, as amended at 64 
FR 8495, Feb. 19, 1999]

§ 241.12 Nonapplication of costs of de-
tention and maintenance. 

The owner of a vessel or aircraft 
bringing an alien to the United States 
who claims to be exempt from payment 
of the costs of detention and mainte-
nance of the alien pursuant to section 
241(c)(3)(B) of the Act shall establish to 
the satisfaction of the district director 
in charge of the port of arrival that 
such costs should not be applied. The 
district director shall afford the owner 
a reasonable time within which to sub-
mit affidavits and briefs to support the 
claim. There is no appeal from the de-
cision of the district director.

§ 241.13 Determination of whether 
there is a significant likelihood of 
removing a detained alien in the 
reasonably foreseeable future. 

(a) Scope. This section establishes 
special review procedures for those 
aliens who are subject to a final order 

VerDate jul<14>2003 14:10 Jan 26, 2004 Jkt 203026 PO 00000 Frm 00466 Fmt 8010 Sfmt 8010 Y:\SGML\203026T.XXX 203026T



467

Immigration and Naturalization Service, DHS § 241.13

of removal and are detained under the 
custody review procedures provided at 
§ 241.4 after the expiration of the re-
moval period, where the alien has pro-
vided good reason to believe there is no 
significant likelihood of removal to the 
country to which he or she was ordered 
removed, or to a third country, in the 
reasonably foreseeable future. 

(b) Applicability to particular aliens—
(1) Relationship to § 241.4. Section 241.4 
shall continue to govern the detention 
of aliens under a final order of removal, 
including aliens who have requested a 
review of the likelihood of their re-
moval under this section, unless the 
Service makes a determination under 
this section that there is no significant 
likelihood of removal in the reasonably 
foreseeable future. The Service may re-
lease an alien under an order of super-
vision under § 241.4 if it determines that 
the alien would not pose a danger to 
the public or a risk of flight, without 
regard to the likelihood of the alien’s 
removal in the reasonably foreseeable 
future. 

(2) Continued detention pending deter-
minations. (i) The Service’s Head-
quarters Post-order Detention Unit 
(HQPDU) shall continue in custody any 
alien described in paragraph (a) of this 
section during the time the Service is 
pursuing the procedures of this section 
to determine whether there is no sig-
nificant likelihood the alien can be re-
moved in the reasonably foreseeable fu-
ture. The HQPDU shall continue in 
custody any alien described in para-
graph (a) of this section for whom it 
has determined that special cir-
cumstances exist and custody proce-
dures under § 241.14 have been initiated. 

(ii) The HQPDU has no obligation to 
release an alien under this section 
until the HQPDU has had the oppor-
tunity during a six-month period, dat-
ing from the beginning of the removal 
period (whenever that period begins 
and unless that period is extended as 
provided in section 241(a)(1) of the Act), 
to make its determination as to wheth-
er there is a significant likelihood of 
removal in the reasonably foreseeable 
future. 

(3) Limitations. This section does not 
apply to: 

(i) Arriving aliens, including those 
who have not entered the United 

States, those who have been granted 
immigration parole into the United 
States, and Mariel Cubans whose pa-
role is governed by § 212.12 of this chap-
ter; 

(ii) Aliens subject to a final order of 
removal who are still within the re-
moval period, including aliens whose 
removal period has been extended for 
failure to comply with the require-
ments of section 241(a)(1)(C) of the Act; 
or 

(iii) Aliens who are ordered removed 
by the Alien Terrorist Removal Court 
pursuant to title 5 of the Act. 

(c) Delegation of authority. The 
HQPDU shall conduct a review under 
this section, in response to a request 
from a detained alien, in order to de-
termine whether there is no significant 
likelihood that the alien will be re-
moved in the reasonably foreseeable fu-
ture. If so, the HQPDU shall determine 
whether the alien should be released 
from custody under appropriate condi-
tions of supervision or should be re-
ferred for a determination under § 241.14 
as to whether the alien’s continued de-
tention may be justified by special cir-
cumstances. 

(d) Showing by the alien—(1) Written 
request. An eligible alien may submit a 
written request for release to the 
HQPDU asserting the basis for the 
alien’s belief that there is no signifi-
cant likelihood that the alien will be 
removed in the reasonably foreseeable 
future to the country to which the 
alien was ordered removed and there is 
no third country willing to accept the 
alien. The alien may submit whatever 
documentation to the HQPDU he or she 
wishes in support of the assertion that 
there is no significant likelihood of re-
moval in the reasonably foreseeable fu-
ture. 

(2) Compliance and cooperation with re-
moval efforts. The alien shall include 
with the written request information 
sufficient to establish his or her com-
pliance with the obligation to effect 
his or her removal and to cooperate in 
the process of obtaining necessary 
travel documents. 

(3) Timing of request. An eligible alien 
subject to a final order of removal may 
submit, at any time after the removal 
order becomes final, a written request 
under this section asserting that his or 
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her removal is not significantly likely 
in the reasonably foreseeable future. 
However, the Service may, in the exer-
cise of its discretion, postpone its con-
sideration of such a request until after 
expiration of the removal period. 

(e) Review by HQPDU. (1) Initial re-
sponse. Within 10 business days after 
the HQPDU receives the request (or, if 
later, the expiration of the removal pe-
riod), the HQPDU shall respond in writ-
ing to the alien, with a copy to counsel 
of record, by regular mail, acknowl-
edging receipt of the request for a re-
view under this section and explaining 
the procedures that will be used to 
evaluate the request. The notice shall 
advise the alien that the Service may 
continue to detain the alien until it 
has made a determination under this 
section whether there is a significant 
likelihood the alien can be removed in 
the reasonably foreseeable future. 

(2) Lack of compliance, failure to co-
operate. The HQPDU shall first deter-
mine if the alien has failed to make 
reasonable efforts to comply with the 
removal order, has failed to cooperate 
fully in effecting removal, or has ob-
structed or hampered the removal 
process. If so, the HQPDU shall so ad-
vise the alien in writing, with a copy to 
counsel of record by regular mail. The 
HQPDU shall advise the alien of the ef-
forts he or she needs to make in order 
to assist in securing travel documents 
for return to his or her country of ori-
gin or a third country, as well as the 
consequences of failure to make such 
efforts or to cooperate, including the 
provisions of section 243(a) of the Act. 
The Service shall not be obligated to 
conduct a further consideration of the 
alien’s request for release until the 
alien has responded to the HQPDU and 
has established his or her compliance 
with the statutory requirements. 

(3) Referral to the State Department. If 
the HQPDU believes that the alien’s re-
quest provides grounds for further re-
view, the Service may, in the exercise 
of its discretion, forward a copy of the 
alien’s release request to the Depart-
ment of State for information and as-
sistance. The Department of State may 
provide detailed country conditions in-
formation or any other information 
that may be relevant to whether a 
travel document is obtainable from the 

country at issue. The Department of 
State may also provide an assessment 
of the accuracy of the alien’s assertion 
that he or she cannot be returned to 
the country at issue or to a third coun-
try. When the Service bases its deci-
sion, in whole or in part, on informa-
tion provided by the Department of 
State, that information shall be made 
part of the record. 

(4) Response by alien. The Service 
shall permit the alien an opportunity 
to respond to the evidence on which 
the Service intends to rely, including 
the Department of State’s submission, 
if any, and other evidence of record 
presented by the Service prior to any 
HQPDU decision. The alien may pro-
vide any additional relevant informa-
tion to the Service, including reasons 
why his or her removal would not be 
significantly likely in the reasonably 
foreseeable future even though the 
Service has generally been able to ac-
complish the removal of other aliens to 
the particular country. 

(5) Interview. The HQPDU may grant 
the alien an interview, whether tele-
phonically or in person, if the HQPDU 
determines that an interview would 
provide assistance in reaching a deci-
sion. If an interview is scheduled, the 
HQPDU will provide an interpreter 
upon its determination that such as-
sistance is appropriate. 

(6) Special circumstances. If the Serv-
ice determines that there are special 
circumstances justifying the alien’s 
continued detention nowithstanding 
the determination that removal is not 
significantly likely in the reasonably 
foreseeable future, the Service shall 
initiate the review procedures in 
§ 241.14, and provide written notice to 
the alien. In appropriate cases, the 
Service may initiate review pro-
ceedings under § 241.14 before com-
pleting the HQPDU review under this 
section. 

(f) Factors for consideration. The 
HQPDU shall consider all the facts of 
the case including, but not limited to, 
the history of the alien’s efforts to 
comply with the order of removal, the 
history of the Service’s efforts to re-
move aliens to the country in question 
or to third countries, including the on-
going nature of the Service’s efforts to 
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remove this alien and the alien’s as-
sistance with those efforts, the reason-
ably foreseeable results of those ef-
forts, the views of the Department of 
State regarding the prospects for re-
moval of aliens to the country or coun-
tries in question, and the receiving 
country’s willingness to accept the 
alien into its territory. Where the 
Service is continuing its efforts to re-
move the alien, there is no presumptive 
period of time within which the alien’s 
removal must be accomplished, but the 
prospects for the timeliness of removal 
must be reasonable under the cir-
cumstances. 

(g) Decision. The HQPDU shall issue a 
written decision based on the adminis-
trative record, including any docu-
mentation provided by the alien, re-
garding the likelihood of removal and 
whether there is a significant likeli-
hood that the alien will be removed in 
the reasonably foreseeable future under 
the circumstances. The HQPDU shall 
provide the decision to the alien, with 
a copy to counsel of record, by regular 
mail. 

(1) Finding of no significant likelihood 
of removal. If the HQPDU determines at 
the conclusion of the review that there 
is no significant likelihood that the 
alien will be removed in the reasonably 
foreseeable future, despite the Serv-
ice’s and the alien’s efforts to effect re-
moval, then the HQPDU shall so advise 
the alien. Unless there are special cir-
cumstances justifying continued deten-
tion, the Service shall promptly make 
arrangements for the release of the 
alien subject to appropriate conditions, 
as provided in paragraph (h) of this sec-
tion. The Service may require that the 
alien submit to a medical or psy-
chiatric examination prior to estab-
lishing appropriate conditions for re-
lease or determining whether to refer 
the alien for further proceedings under 
§ 214.14 because of special cir-
cumstances justifying continued deten-
tion. The Service is not required to re-
lease an alien if the alien refuses to 
submit to a medical or psychiatric ex-
amination as ordered. 

(2) Denial. If the HQPDU determines 
at the conclusion of the review that 
there is a significant likelihood that 
the alien will be removed in the reason-
ably foreseeable future, the HQPDU 

shall deny the alien’s request under 
this section. The denial shall advise 
the alien that his or her detention will 
continue to be governed under the es-
tablished standards in § 214.4. There is 
no administrative appeal from the 
HQPDU decision denying a request 
from an alien under this section. 

(h) Conditions of release—(1) In gen-
eral. An alien’s release pursuant to an 
HQPDU determination that the alien’s 
removal is not significantly likely in 
the reasonably foreseeable future shall 
be upon appropriate conditions speci-
fied in this paragraph and in the order 
of supervision, in order to protect the 
public safety and to promote the abil-
ity of the Service to effect the alien’s 
removal as ordered, or removal to a 
third country, should circumstances 
change in the future. The order of su-
pervision shall include all of the condi-
tions provided in section 241(a)(3) of the 
Act, and § 241.5, and shall also include 
the conditions that the alien obey all 
laws, including any applicable prohibi-
tions on the possession or use of fire-
arms (see, e.g., 18 U.S.C. 922(g)); and 
that the alien continue to seek to ob-
tain travel documents and provide the 
Service with all correspondence to Em-
bassies/Consulates requesting the 
issuance of travel documents and any 
reply from the Embassy/Consulate. The 
order of supervision may also include 
any other conditions that the HQPDU 
considers necessary to ensure public 
safety and guarantee the alien’s com-
pliance with the order of removal, in-
cluding, but not limited to, attendance 
at any rehabilitative/sponsorship pro-
gram or submission for medical or psy-
chiatric examination, as ordered. 

(2) Advice of consequences for violating 
conditions of release. The order of super-
vision shall advise an alien released 
under this section that he or she must 
abide by the conditions of release spec-
ified by the Service. The order of super-
vision shall also advise the alien of the 
consequences of violation of the condi-
tions of release, including the author-
ity to return the alien to custody and 
the sanctions provided in section 243(b) 
of the Act. 

(3) Employment authorization. The 
Service may, in the exercise of its dis-
cretion, grant employment authoriza-
tion under the same conditions set 
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forth in § 241.5(c) for aliens released 
under an order of supervision. 

(4) Withdrawal of release approval. The 
Service may, in the exercise of its dis-
cretion, withdraw approval for release 
of any alien under this section prior to 
release in order to effect removal in 
the reasonably foreseeable future or 
where the alien refuses to comply with 
the conditions of release. 

(i) Revocation of release—(1) Violation 
of conditions of release. Any alien who 
has been released under an order of su-
pervision under this section who vio-
lates any of the conditions of release 
may be returned to custody and is sub-
ject to the penalties described in sec-
tion 243(b) of the Act. In suitable cases, 
the HQPDU shall refer the case to the 
appropriate U.S. Attorney for criminal 
prosecution. The alien may be contin-
ued in detention for an additional six 
months in order to effect the alien’s re-
moval, if possible, and to effect the 
conditions under which the alien had 
been released. 

(2) Revocation for removal. The Service 
may revoke an alien’s release under 
this section and return the alien to 
custody if, on account of changed cir-
cumstances, the Service determines 
that there is a significant likelihood 
that the alien may be removed in the 
reasonably foreseeable future. There-
after, if the alien is not released from 
custody following the informal inter-
view provided for in paragraph (h)(3) of 
this section, the provisions of § 241.4 
shall govern the alien’s continued de-
tention pending removal. 

(3) Revocation procedures. Upon rev-
ocation, the alien will be notified of 
the reasons for revocation of his or her 
release. The Service will conduct an 
initial informal interview promptly 
after his or her return to Service cus-
tody to afford the alien an opportunity 
to respond to the reasons for revoca-
tion stated in the notification. The 
alien may submit any evidence or in-
formation that he or she believes shows 
there is no significant likelihood he or 
she be removed in the reasonably fore-
seeable future, or that he or she has 
not violated the order of supervision. 
The revocation custody review will in-
clude an evaluation of any contested 
facts relevant to the revocation and a 
determination whether the facts as de-

termined warrant revocation and fur-
ther denial of release. 

(j) Subsequent requests for review. If 
the Service has denied an alien’s re-
quest for release under this section, the 
alien may submit a request for review 
of his or her detention under this sec-
tion, six months after the Service’s 
last denial of release under this sec-
tion. After applying the procedures in 
this section, the HQPDU shall consider 
any additional evidence provided by 
the alien or available to the Service as 
well as the evidence in the prior pro-
ceedings but the HQPDC shall render a 
de novo decision on the likelihood of re-
moving the alien in the reasonably 
foreseeable future under the cir-
cumstances. 

[66 FR 56977, Nov. 14, 2001]

§ 241.14 Continued detention of remov-
able aliens on account of special 
circumstances. 

(a) Scope. The Service may invoke 
the procedures of this section in order 
to continue detention of particular re-
movable aliens on account of special 
circumstances even though there is no 
significant likelihood that the alien 
will be removed in the reasonably fore-
seeable future. 

(1) Applicability. This section applies 
to removable aliens as to whom the 
Service has made a determination 
under § 241.13 that there is no signifi-
cant likelihood of removal in the rea-
sonably foreseeable future. This sec-
tion does not apply to aliens who are 
not subject to the special review provi-
sions under § 241.13. 

(2) Jurisdiction. The immigration 
judges and the Board have jurisdiction 
with respect to determinations as to 
whether release of an alien would pose 
a special danger to the public, as pro-
vided in paragraphs (f) through (k) of 
this section, but do not have jurisdic-
tion with respect to aliens described in 
paragraphs (b), (c), or (d) of this sec-
tion. 

(b) Aliens with a highly contagious dis-
ease that is a threat to public safety. If, 
after a medical examination of the 
alien, the Service determines that a re-
movable alien presents a threat to pub-
lic safety initiate efforts with the Pub-
lic Health Service or proper State and 
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local government officials to secure ap-
propriate arrangements for the alien’s 
continued medical care or treatment. 

(1) Recommendation. The Service shall 
not invoke authority to continue de-
tention of an alien under this para-
graph except upon the express rec-
ommendation of the Public Health 
Service. The Service will provide every 
reasonably available form of treatment 
while the alien remains in the custody 
of the Service. 

(2) Conditions of release. If the Serv-
ice, in consultation with the Public 
Health Service and the alien, identifies 
an appropriate medical facility that 
will treat the alien, then the alien may 
be released on condition that he or she 
continue with appropriate medical 
treatment until he or she no longer 
poses a threat to public safety because 
of a highly contagious disease. 

(c) Aliens detained on account of seri-
ous adverse foreign policy consequences of 
release—(1) Certification. The Service 
shall continue to detain a removable 
alien where the Attorney General or 
Deputy Attorney General has certified 
in writing that: 

(i) Without regard to the grounds 
upon which the alien has been found in-
admissible or removable, the alien is a 
person described in section 212(a)(3)(C) 
or section 237(a)(4)(C) of the Act; 

(ii) The alien’s release is likely to 
have serious adverse foreign policy 
consequences for the United States; 
and 

(iii) No conditions of release can rea-
sonably be expected to avoid those seri-
ous adverse foreign policy con-
sequences, 

(2) Foreign policy consequences. A cer-
tification by the Attorney General or 
Deputy Attorney General that an alien 
should not be released from custody on 
account of serious adverse foreign pol-
icy consequences shall be made only 
after consultation with the Depart-
ment of State and upon the rec-
ommendation of the Secretary of 
State. 

(3) Ongoing review. The certification 
is subject to ongoing review on a semi-
annual basis but is not subject to fur-
ther administrative review. 

(d) Aliens detained on account of secu-
rity or terrorism concerns—(1) Standard 
for continued detention. Subject to the 

review procedures under this paragraph 
(d), the Service shall continue to de-
tain a removable alien based on a de-
termination in writing that: 

(i) The alien is a person described in 
section 212(a)(3)(A) or (B) or section 
237(a)(4)(A) of (B) of the Act or the 
alien has engaged or will likely engage 
in any other activity that endangers 
the national security; 

(ii) The alien’s release presents a sig-
nificant threat to the national security 
or a significant risk of terrorism; and 

(iii) No conditions of release can rea-
sonably be expected to avoid the threat 
to the national security or the risk of 
terrorism, as the case may be. 

(2) Procedure. Prior to the Commis-
sioner’s recommendation to the Attor-
ney General under paragraph (d)(5) of 
this section, the alien shall be notified 
of the Service’s intention to continue 
the alien in detention and of the alien’s 
right to submit a written statement 
and additional information for consid-
eration by the Commissioner. The 
Service shall continue to detain the 
alien pending the decision of the Attor-
ney General under this paragraph. To 
the greatest extent consistent with 
protection of the national security and 
classified information: 

(i) The Service shall provide a de-
scription of the factual basis for the 
alien’s continued detention; and 

(ii) The alien shall have a reasonable 
opportunity to examine evidence 
against him or her, and to present in-
formation on his or her own behalf. 

(3) Aliens ordered removed on grounds 
other than national security or terrorism. 
If the alien’s final order of removal was 
based on grounds of inadmissibility 
other than any of those stated in sec-
tion 212(a)(3)(A)(i), (A)(iii), or (B) of the 
Act, or on grounds of deportability 
other than any of those stated in sec-
tion 237(a)(4)(A) or (B) of the Act: 

(i) An immigration officer shall, if 
possible, conduct an interview in per-
son and take a sworn question-and-an-
swer statement from the alien, and the 
Service shall provide an interpreter for 
such interview, if such assistance is de-
termined to be appropriate; and 

(ii) The alien may be accompanied at 
the interview by an attorney or other 
representative of his or her choice in 
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accordance with 8 CFR part 292, at no 
expense to the government. 

(4) Factors for consideration. In mak-
ing a recommendation to the Attorney 
General that an alien should not be re-
leased from custody on account of se-
curity or terrorism concerns, the Com-
missioner shall take into account all 
relevant information, including but not 
limited to: 

(i) The recommendations of appro-
priate enforcement officials of the 
Service, including the director of the 
Headquarters Post-order Detention 
Unit (HQPDU), and of the Federal Bu-
reau of Investigation or other federal 
law enforcement or national security 
agencies; 

(ii) The statements and information 
submitted by the alien, if any; 

(iii) The extent to which the alien’s 
previous conduct (including but not 
limited to the commission of national 
security or terrorism-related offenses, 
engaging in terrorist activity or other 
activity that poses a danger to the na-
tional security and any prior convic-
tions in a federal, state or foreign 
court) indicates a likelihood that the 
alien’s release would present a signifi-
cant threat to the national security or 
a significant risk of terrorism; and 

(iv) Other special circumstances of 
the alien’s case indicating that release 
from detention would present a signifi-
cant threat to the national security or 
a significant risk of terrorism. 

(5) Recommendation to the Attorney 
General. The Commissioner shall sub-
mit a written recommendation and 
make the record available to the Attor-
ney General. If the continued detention 
is based on a significant risk of ter-
rorism, the recommendation shall 
state in as much detail as practicable 
the factual basis for this determina-
tion. 

(6) Attorney General certification. 
Based on the record developed by the 
Service, and upon this recommendation 
of the Commissioner and the Director 
of the Federal Bureau of Investigation, 
the Attorney General may certify that 
an alien should continue to be detained 
on account of security or terrorism 
grounds as provided in this paragraph 
(d). Before making such a certification, 
the Attorney General shall order any 
further procedures or reviews as may 

be necessary under the circumstances 
to ensure the development of a com-
plete record, consistent with the obli-
gations to protect national security 
and classified information and to com-
ply with the requirements of due proc-
ess. 

(7) Ongoing review. The detention de-
cision under this paragraph (d) is sub-
ject to ongoing review on a semi-an-
nual basis as provided in this para-
graph (d), but is not subject to further 
administrative review. After the initial 
certification by the Attorney General, 
further certifications under paragraph 
(d)(6) of this section may be made by 
the Deputy Attorney General. 

(e) [Reserved] 
(f) Detention of aliens determined to be 

specially dangerous—(1) Standard for 
continued detention. Subject to the re-
view procedures provided in this sec-
tion, the Service shall continue to de-
tain an alien if the release of the alien 
would pose a special danger to the pub-
lic, because: 

(i) The alien has previously com-
mitted one or more crimes of violence 
as defined in 18 U.S.C. 16; 

(ii) Due to a mental condition or per-
sonality disorder and behavior associ-
ated with that condition or disorder, 
the alien is likely to engage in acts of 
violence in the future; and 

(iii) No conditions of release can rea-
sonably be expected to ensure the safe-
ty of the public. 

(2) Determination by the Commissioner. 
The Service shall promptly initiate re-
view proceedings under paragraph (g) 
of this section if the Commissioner has 
determined in writing that the alien’s 
release would pose a special danger to 
the public, according to the standards 
of paragraph (f)(1) of this section. 

(3) Medical or mental health examina-
tion. Before making such a determina-
tion, the Commissioner shall arrange 
for a report by a physician employed or 
designated by the Public Health Serv-
ice based on a full medical and psy-
chiatric examination of the alien. The 
report shall include recommendations 
pertaining to whether, due to a mental 
condition or personality disorder and 
behavior associated with that condi-
tion or disorder, the alien is likely to 
engage in acts of violence in the future. 
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(4) Detention pending review. After the 
Commissioner or Deputy Commissioner 
has made a determination under this 
paragraph, the Service shall continue 
to detain the alien, unless an immigra-
tion judge or the Board issues an ad-
ministratively final decision dis-
missing the review proceedings under 
this section. 

(g) Referral to Immigration Judge. Ju-
risdiction for an immigration judge to 
review a determination by the Service 
pursuant to paragraph (f) of this sec-
tion that an alien is specially dan-
gerous shall commence with the filing 
by the Service of a Notice of Referral 
to the Immigration Judge (Form I–863) 
with the Immigration Court having ju-
risdiction over the place of the alien’s 
custody. The Service shall promptly 
provide to the alien by personal service 
a copy of the Notice of Referral to the 
Immigration Judge and all accom-
panying documents. 

(1) Factual basis. The Service shall at-
tach a written statement that contains 
a summary of the basis for the Com-
missioner’s determination to continue 
to detain the alien, including a descrip-
tion of the evidence relied upon to 
reach the determination regarding the 
alien’s special dangerousness. The 
Service shall attach copies of all rel-
evant documents used to reach its deci-
sion to continue to detain the alien. 

(2) Notice of reasonable cause hearing. 
The Service shall attach a written no-
tice advising the alien that the Service 
is initiating proceedings for the contin-
ued detention of the alien and inform-
ing the alien of the procedures gov-
erning the reasonable cause hearing, as 
set forth at paragraph (h) of this sec-
tion. 

(3) Notice of alien’s rights. The Service 
shall also provide written notice advis-
ing the alien of his or her rights during 
the reasonable cause hearing and the 
merits hearing before the Immigration 
Court, as follows: 

(i) The alien shall be provided with a 
list of free legal services providers, and 
may be represented by an attorney or 
other representative of his or her 
choice in accordance with 8 CFR part 
292, at no expense to the Government; 

(ii) The Immigration Court shall pro-
vide an interpreter for the alien, if nec-

essary, for the reasonable cause hear-
ing and the merits hearing. 

(iii) The alien shall have a reasonable 
opportunity to examine evidence 
against the alien, to present evidence 
in the alien’s own behalf, and to cross-
examine witnesses presented by the 
Service; and 

(iv) The alien shall have the right, at 
the merits hearing, to cross-examine 
the author of any medical or mental 
health reports used as a basis for the 
determination under paragraph (f) of 
this section that the alien is specially 
dangerous. 

(4) Record. All proceedings before the 
immigration judge under this section 
shall be recorded. The Immigration 
Court shall create a record of pro-
ceeding that shall include all testi-
mony and documents related to the 
proceedings. 

(h) Reasonable cause hearing. The im-
migration judge shall hold a prelimi-
nary hearing to determine whether the 
evidence supporting the Service’s de-
termination is sufficient to establish 
reasonable cause to go forward with a 
merits hearing under paragraph (i) of 
this section. A finding of reasonable 
cause under this section will be suffi-
cient to warrant the alien’s continued 
detention pending the completion of 
the review proceedings under this sec-
tion. 

(1) Scheduling of hearing. The reason-
able cause hearing shall be commenced 
not later than 10 business days after 
the filing of the Form I–863. The Immi-
gration Court shall provide prompt no-
tice to the alien and to the Service of 
the time and place of the hearing. The 
hearing may be continued at the re-
quest of the alien or his or her rep-
resentative. 

(2) Evidence. The Service must show 
that there is reasonable cause to con-
duct a merits hearing under a merits 
hearing under paragraph (i) of this sec-
tion. The Service may offer any evi-
dence that is material and relevant to 
the proceeding. Testimony of wit-
nesses, if any, shall be under oath or 
affirmation. The alien may, but is not 
required to, offer evidence on his or her 
own behalf. 

(3) Decision. The immigration judge 
shall render a decision, which should be 
in summary form, within 5 business 
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days after the close of the record, un-
less that time is extended by agree-
ment of both parties, by a determina-
tion from the Chief Immigration Judge 
that exceptional circumstances make 
it impractical to render the decision on 
a highly expedited basis, or because of 
delay caused by the alien. If the immi-
gration judge determines that the 
Service has met its burden of estab-
lishing reasonable cause, the immigra-
tion judge shall advise the alien and 
the Service, and shall schedule a mer-
its hearing under paragraph (i) of this 
section to review the Service’s deter-
mination that the alien is specially 
dangerous. If the immigration judge 
determines that the Service has not 
met its burden, the immigration judge 
shall order that the review proceedings 
under this section be dismissed. The 
order and any documents offered shall 
be included in the record of pro-
ceedings, and may be relied upon in a 
subsequent merits hearing. 

(4) Appeal. If the immigration judge 
dismisses the review proceedings, the 
Service may appeal to the Board of Im-
migration Appeals in accordance with 
§ 3.38 of this chapter, except that the 
Service must file the Notice of Appeal 
(Form EOIR–26) with the Board within 
2 business days after the immigration 
judge’s order. The Notice of Appeal 
should state clearly and conspicuously 
that it is an appeal of a reasonable 
cause decision under this section. 

(i) If the Service reserves appeal of a 
dismissal of the reasonable cause hear-
ing, the immigration judge’s order 
shall be stayed until the expiration of 
the time to appeal. Upon the Service’s 
filing of a timely Notice of Appeal, the 
immigration judge’s order shall remain 
in abeyance pending a final decision of 
the appeal. The stay shall expire if the 
Service fails to file a timely Notice of 
Appeal. 

(ii) The Board will decide the Serv-
ice’s appeal, by single Board Member 
review, based on the record of pro-
ceedings before the immigration judge. 
The Board shall expedite its review as 
far as practicable, as the highest pri-
ority among the appeals filed by de-
tained aliens, and shall determine the 
issue within 20 business days of the fil-
ing of the notice of appeal, unless that 
time is extended by agreement of both 

parties, by a determination from the 
Chairman of the Board that excep-
tional circumstances make it imprac-
tical to render the decision on a highly 
expedited basis, or because of delay 
caused by the alien. 

(iii) If the Board determines that the 
Service has met its burden of showing 
reasonable cause under this paragraph 
(h), the Board shall remand the case to 
the immigration judge for the sched-
uling of a merits hearing under para-
graph (i) of this section. If the Board 
determines that the Service has not 
met its burden, the Board shall dismiss 
the review proceedings under this sec-
tion. 

(i) Merits hearing. If there is reason-
able cause to conduct a merits hearing 
under this section, the immigration 
judge shall promptly schedule the hear-
ing and shall expedite the proceedings 
as far as practicable. The immigration 
judge shall allow adequate time for the 
parties to prepare for the merits hear-
ing, but, if requested by the alien, the 
hearing shall commence within 30 days. 
The hearing may be continued at the 
request of the alien or his or her rep-
resentative, or at the request of the 
Service upon a showing of exceptional 
circumstances by the Service. 

(1) Evidence. The Service shall have 
the burden of proving, by clear and 
convincing evidence, that the alien 
should remain in custody because the 
alien’s release would pose a special 
danger to the public, under the stand-
ards of paragraph (f)(1) of this section. 
The immigration judge may receive 
into evidence any oral or written state-
ment that is material and relevant to 
this determination. Testimony of wit-
nesses shall be under oath or affirma-
tion. The alien may, but is not required 
to, offer evidence on his or her own be-
half. 

(2) Factors for consideration. In mak-
ing any determination in a merits 
hearing under this section, the immi-
gration judge shall consider the fol-
lowing non-exclusive list of factors: 

(i) The alien’s prior criminal history, 
particularly the nature and seriousness 
of any prior crimes involving violence 
or threats of violence; 

(ii) The alien’s previous history of re-
cidivism, if any, upon release from ei-
ther Service or criminal custody; 
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(iii) The substantiality of the Serv-
ice’s evidence regarding the alien’s cur-
rent mental condition or personality 
disorder; 

(iv) The likelihood that the alien will 
engage in acts of violence in the future; 
and 

(v) The nature and seriousness of the 
danger to the public posed by the 
alien’s release. 

(3) Decision. After the closing of the 
record, the immigration judge shall 
render a decision as soon as prac-
ticable. The decision may be oral or 
written. The decision shall state 
whether or not the Service has met its 
burden of establishing that the alien 
should remain in custody because the 
alien’s release would pose a special 
danger to the public, under the stand-
ards of paragraph (f)(1) of this section. 
The decision shall also include the rea-
sons for the decision under each of the 
standards of paragraph (f)(1) of this 
section, although a formal enumera-
tion of findings is not required. Notice 
of the decision shall be served in ac-
cordance with § 240.13(a) or (b). 

(i) If the immigration judge deter-
mines that the Service has met its bur-
den, the immigration judge shall enter 
an order providing for the continued 
detention of the alien. 

(ii) If the immigration judge deter-
mines that the Service has failed to 
meet its burden, the immigration judge 
shall order that the review proceedings 
under this section be dismissed. 

(4) Appeal. Either party may appeal 
an adverse decision to the Board of Im-
migration Appeals in accordance with 
§ 3.38 of this chapter, except that, if the 
immigration judge orders dismissal of 
the proceedings, the Service shall have 
only 5 business days to file a Notice of 
Appeal with the Board. The Notice of 
Appeal should state clearly and con-
spicuously that this is an appeal of a 
merits decision under this section. 

(i) If the Service reserves appeal of a 
dismissal, the immigration judge’s 
order shall be stayed until the expira-
tion of the time to appeal. Upon the 
Service’s filing of a timely Notice of 
Appeal, the immigration judge’s order 
shall remain in abeyance pending a 
final decision of the appeal. The stay 
shall expire if the Service fails to file a 
timely Notice of Appeal. 

(ii) The Board shall conduct its re-
view of the appeal as provided in 8 CFR 
part 3, but shall expedite its review as 
far as practicable, as the highest pri-
ority among the appeals filed by de-
tained aliens. The decision of the Board 
shall be final as provided in § 3.1(d)(3) of 
this chapter. 

(j) Release of alien upon dismissal of 
proceedings. If there is an administra-
tively final decision by the immigra-
tion judge or the Board dismissing the 
review proceedings under this section 
upon conclusion of the reasonable 
cause hearing or the merits hearing, 
the Service shall promptly release the 
alien on conditions of supervision, as 
determined by the Service, pursuant to 
§ 241.13. The conditions of supervision 
shall not be subject to review by the 
immigration judge or the Board. 

(k) Subsequent review for aliens whose 
release would pose a special danger to the 
public—(1) Periodic review. In any case 
where the immigration judge or the 
Board has entered an order providing 
for the alien to remain in custody after 
a merits hearing pursuant to paragraph 
(i) of this section, the Service shall 
continue to provide an ongoing, peri-
odic review of the alien’s continued de-
tention, according to § 241.4 and para-
graphs (f)(1)(ii) and (f)(1)(iii) of this sec-
tion. 

(2) Alien’s request for review. The alien 
may also request a review of his or her 
custody status because of changed cir-
cumstances, as provided in this para-
graph (k). The request shall be in writ-
ing and directed to the HQPDU. 

(3) Time for review. An alien may only 
request a review of his or her custody 
status under this paragraph (k) no ear-
lier than six months after the last deci-
sion of the immigration judge under 
this section or, if the decision was ap-
pealed, the decision of the Board. 

(4) Showing of changed circumstances. 
The alien shall bear the initial burden 
to establish a material change in cir-
cumstances such that the release of the 
alien would no longer pose a special 
danger to the public under the stand-
ards of paragraph (f)(1) of this section. 

(5) Review by the Service. If the Serv-
ice determines, upon consideration of 
the evidence submitted by the alien 
and other relevant evidence, that the 
alien is not likely to commit future 
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acts of violence or that the Service will 
be able to impose adequate conditions 
of release so that the alien will not 
pose a special danger to the public, the 
Service shall release the alien from 
custody pursuant to the procedures in 
§ 241.13. If the Service determines that 
continued detention is needed in order 
to protect the public, the Service shall 
provide a written notice to the alien 
stating the basis for the Service’s de-
termination, and provide a copy of the 
evidence relied upon by the Service. 
The notice shall also advise the alien of 
the right to move to set aside the prior 
review proceedings under this section. 

(6) Motion to set aside determination in 
prior review proceedings. If the Service 
denies the alien’s request for release 
from custody, the alien may file a mo-
tion with the Immigration Court that 
had jurisdiction over the merits hear-
ing to set aside the determination in 
the prior review proceedings under this 
section. The immigration judge shall 
consider any evidence submitted by the 
alien or relied upon by the Service and 
shall provide an opportunity for the 
Service to respond to the motion. 

(i) If the immigration judge deter-
mines that the alien has provided good 
reason to believe that, because of a ma-
terial change in circumstances, releas-
ing the alien would no longer pose a 
special danger to the public under the 
standards of paragraph (f)(1) of this 
section, the immigration judge shall 
set aside the determination in the prior 
review proceedings under this section 
and schedule a new merits hearing as 
provided in paragraph (i) of this sec-
tion. 

(ii) Unless the immigration judge de-
termines that the alien has satisfied 
the requirements under paragraph 
(k)(6)(i) of this section, the immigra-
tion judge shall deny the motion. Nei-
ther the immigration judge nor the 
Board may sua sponte set aside a deter-
mination in prior review proceedings. 
Notwithstanding 8 CFR 3.23 or 3.2 (mo-
tions to reopen), the provisions set 
forth in this paragraph (k) shall be the 
only vehicle for seeking review based 
on material changed circumstances. 

(iii) The alien may appeal an adverse 
decision to the Board in accordance 
with § 3.38 of this chapter. The Notice 
of Appeal should state clearly and con-

spicuously that this is an appeal of a 
denial of a motion to set aside a prior 
determination in review proceedings 
under this section. 

[66 FR 56979, Nov. 14, 2001]

§ 241.15 Information regarding detain-
ees. 

Disclosure of information relating to 
detainees shall be governed by the pro-
visions of § 236.6 of this chapter. 

[67 FR 19511, Apr. 22, 2002]

§§ 241.16–241.19 [Reserved]

Subpart B—Deportation of Ex-
cluded Aliens (for Hearings 
Commenced Prior to April 1, 
1997)

§ 241.20 Proceedings commenced prior 
to April 1, 1997. 

Subpart B of 8 CFR part 241 applies 
to exclusion proceedings commenced 
prior to April 1, 1997. All references to 
the Act contained in this subpart are 
references to the Act in effect prior to 
April 1, 1997.

§ 241.21 Stay of deportation of ex-
cluded alien. 

The district director in charge of the 
port of arrival may stay the immediate 
deportation of an excluded alien pursu-
ant to sections 237 (a) and (d) of the 
Act under such conditions as he or she 
may prescribe.

§ 241.22 Notice to surrender for depor-
tation. 

An alien who has been finally ex-
cluded pursuant to 8 CFR part 240, sub-
part D may at any time surrender him-
self or herself to the custody of the 
Service and shall surrender to such 
custody upon notice in writing of the 
time and place for his or her surrender. 
The Service may take the alien into 
custody at any time. An alien taken 
into custody either upon notice to sur-
render or by arrest shall not be de-
ported less than 72 hours thereafter 
without his or her consent thereto filed 
in writing with the district director in 
charge of the place of his or her deten-
tion. An alien in foreign contiguous 
territory shall be informed that he or 
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she may remain there in lieu of surren-
dering to the Service, but that he or 
she will be deemed to have acknowl-
edged the execution of the order of ex-
clusion and deportation in his or her 
case upon his or her failure to sur-
render at the time and place pre-
scribed.

§ 241.23 Cost of maintenance not as-
sessed. 

A claim pursuant to section 237(a)(1) 
of the Act shall be established to the 
satisfaction of the district director in 
charge of the port of arrival, from 
whose adverse decision no appeal shall 
lie. The district director shall afford 
the line a reasonable time within 
which to submit affidavits and briefs to 
support its claim.

§ 241.24 Notice to transportation line 
of alien’s exclusion. 

(a) An excluded alien shall, imme-
diately or as promptly as the cir-
cumstances permit, be offered for de-
portation to the master, commanding 
officer, purser, person in charge, agent, 
owner, or consignee of the vessel or air-
craft on which the alien is to be de-
ported, as determined by the district 
director, with a written notice speci-
fying the cause of exclusion, the class 
of travel in which such alien arrived 
and is to be deported, and with the re-
turn of any documentation that will 
assist in effecting his or her deporta-
tion. If special care and attention are 
required, the provisions of § 241.10 shall 
apply. 

(b) Failure of the carrier to accept 
for removal an alien who has been or-
dered excluded and deported shall re-
sult in the carrier being assessed any 
costs incurred by the Service for deten-
tion after the carrier’s failure to accept 
the alien for removal including the 
cost of any transportation. The User 
Fee Account shall not be assessed for 
expenses incurred because of the car-
rier’s violation of the provisions of sec-
tion 237 of the Act and this paragraph. 
The Service will, at the carrier’s op-
tion, retain custody of the excluded 
alien for an additional 7 days beyond 
the date of the deportation/exclusion 
order. If, after the third day of this ad-
ditional 7-day period, the carrier has 
not made all the necessary transpor-

tation arrangements for the excluded 
alien to be returned to his or her point 
of embarkation by the end of the addi-
tional 7-day period, the Service will 
make the arrangements and bill the 
carrier for its costs.

§ 241.25 Deportation. 
(a) Definitions of terms. For the pur-

poses of this section, the following 
terms mean: 

(1) Adjacent island—as defined in sec-
tion 101(b)(5) of the Act. 

(2) Foreign contiguous territory—any 
country sharing a common boundary 
with the United States. 

(3) Residence in foreign contiguous ter-
ritory or adjacent island—any physical 
presence, regardless of intent, in a for-
eign contiguous territory or an adja-
cent island if the government of such 
territory or island agrees to accept the 
alien. 

(4) Aircraft or vessel—any conveyance 
and other mode of travel by which ar-
rival is effected. 

(5) Next available flight—the carrier’s 
next regularly scheduled departure to 
the excluded alien’s point of embar-
kation regardless of seat availability. 
If the carrier’s next regularly sched-
uled departure to the excluded aliens 
point of embarkation is full, the car-
rier has the option of arranging for re-
turn transportation on other carriers 
which service the excluded aliens point 
of embarkation. 

(b) Place to which deported. Any alien 
(other than an alien crewmember or an 
alien who boarded an aircraft or vessel 
in foreign contiguous territory or an 
adjacent island) who is ordered ex-
cluded shall be deported to the country 
where the alien boarded the vessel or 
aircraft on which the alien arrived in 
the United States. If that country re-
fuses to accept the alien, the alien 
shall be deported to: 

(1) The country of which the alien is 
a subject, citizen, or national; 

(2) The country where the alien was 
born; 

(3) The country where the alien has a 
residence; or 

(4) Any country willing to accept the 
alien. 

(c) Contiguous territory and adjacent 
islands. Any alien ordered excluded who 
boarded an aircraft or vessel in foreign 
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contiguous territory or in any adjacent 
island shall be deported to such foreign 
contiguous territory or adjacent island 
if the alien is a native, citizen, subject, 
or national of such foreign contiguous 
territory or adjacent island, or if the 
alien has a residence in such foreign 
contiguous territory or adjacent is-
land. Otherwise, the alien shall be de-
ported, in the first instance, to the 
country in which is located the port at 
which the alien embarked for such for-
eign contiguous territory or adjacent 
island. 

(d) Land border pedestrian arrivals. 
Any alien ordered excluded who arrived 
at a land border on foot shall be de-
ported in the same manner as if the 
alien had boarded a vessel or aircraft in 
foreign contiguous territory.

§§ 241.26–241.29 [Reserved]

Subpart C—Deportation of Aliens 
in the United States (for Hear-
ings Commenced Prior to 
April 1, 1997)

§ 241.30 Proceedings commenced prior 
to April 1, 1997. 

Subpart C of 8 CFR part 241 applies 
to deportation proceedings commenced 
prior to April 1, 1997. All references to 
the Act contained in this subpart are 
references to the Act in effect prior to 
April 1, 1997.

§ 241.31 Final order of deportation. 
Except as otherwise required by sec-

tion 242(c) of the Act for the specific 
purposes of that section, an order of de-
portation, including an alternate order 
of deportation coupled with an order of 
voluntary departure, made by the im-
migration judge in proceedings under 8 
CFR part 240 shall become final upon 
dismissal of an appeal by the Board of 
Immigration Appeals, upon waiver of 
appeal, or upon expiration of the time 
allotted for an appeal when no appeal 
is taken; or, if such an order is issued 
by the Board or approved by the Board 
upon certification, it shall be final as 
of the date of the Board’s decision.

§ 241.32 Warrant of deportation. 
A Form I–205, Warrant of Deporta-

tion, based upon the final administra-

tive order of deportation in the alien’s 
case shall be issued by a district direc-
tor. The district director shall exercise 
the authority contained in section 243 
of the Act to determine at whose ex-
pense the alien shall be deported and 
whether his or her mental or physical 
condition requires personal care and 
attention en route to his or her des-
tination.

§ 241.33 Expulsion. 

(a) Execution of order. Except in the 
exercise of discretion by the district di-
rector, and for such reasons as are set 
forth in § 212.5(b) of this chapter, once 
an order of deportation becomes final, 
an alien shall be taken into custody 
and the order shall be executed. For 
the purposes of this part, an order of 
deportation is final and subject to exe-
cution upon the date when any of the 
following occurs: 

(1) A grant of voluntary departure ex-
pires; 

(2) An immigration judge enters an 
order of deportation without granting 
voluntary departure or other relief, 
and the alien respondent waives his or 
her right to appeal; 

(3) The Board of Immigration Appeals 
enters an order of deportation on ap-
peal, without granting voluntary de-
parture or other relief; or 

(4) A Federal district or appellate 
court affirms an administrative order 
of deportation in a petition for review 
or habeas corpus action. 

(b) Service of decision. In the case of 
an order entered by any of the authori-
ties enumerated above, the order shall 
be executed no sooner than 72 hours 
after service of the decision, regardless 
of whether the alien is in Service cus-
tody, provided that such period may be 
waived on the knowing and voluntary 
request of the alien. Nothing in this 
paragraph shall be construed, however, 
to preclude assumption of custody by 
the Service at the time of issuance of 
the final order. 

[62 FR 10378, Mar. 6, 1997, as amended at 65 
FR 82256, Dec. 28, 2000]
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